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Dear M i - .  tiohlci: 

.i w r i t . e  or, behalf  on t h e  Natioirai Repukl j .c=i i~ 
S e n a t o r i a l  Commit.t.c:e ( l'NP.SC'l! regardina !_wn 1.et.ir.er.s from the  
Commission. O n  Ncwember 9 ,  1 9 9 9 ,  t.he NXSC received a l e t t . e r  
from Anne A .  Weissenhosn i-nquiring whether t h e  NRSC had received 
a J u l y  2 ,  1998, i e t : t e r  from F.  A n d r e w  Tur-ley 1 i nves t iga t ed  
whether t h e  NRSC received r h e  l e t t e r  sild. as f a r  a s  I can 
determine, i t  d id  riot. 1%. Weissenhorn subsequent ly  faxed m e  a. 
copy of t h e  J u l y  2,.  1 9 9 8 ,  l e t t e r ,  whi.c!h pu rpor t s  t o  n o t i f y  the 
NRSC that it was named as a respocdent .in a complaint f i l e d  with 
t.he Commission by t:he I\Tational. C:ent.nr for Tobacco-Free P i c i s .  1 

The NRSC i s  not  a resp:>liderl.t i n  t h i s  matt.er. The 
National  Center f o r  Tsb~ccu-i?:ree Kids d i d  ~ ? . r ~ t  a l l ege  t h a t  t h e  
NRSC d id  anything, lei: a lone  a!;ytn;ng i.1I.eqaI. R a r h e r ,  it 
alleged only chat  t j .ve tobacco companies appear& t ~ )  have 

. .  

L I r e n e w  t h e  suggese!.on I made wni1.e serving as an Executive 
Assistant t o  C o m m i . s s i o i i e : r  E l l i o t t .  ti:at. tt:.e Commission send  
n o t i f i c a t i o n s  of compZa.ints by certified mai:!. 
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v i o l a t e d  f ede ra l  e l e c t i o n  law; i t  !;owliere a l l eged  triiai-. t h e  NRSC 
appeared t o  have done so. % Complaint a t  1 ! " t h e  Nat ional  
Center- fo:r Tobacco--Free Kids f i 1 . e ~  t h i o  co.mplaixit against P h i l i p  
Morris Inc. , RJ Xeynolds Tob-*--r Ca.r~...,~ C a .  , Brc;wn & Williamson 'Tobacco 
Corp. , .L,oril,la.rd Tohacco Co. , and U n i c e d  S t a t e s  Tc:$:.icco 
Zompany ..." ! (expha.:; is add?d.! ; -..-I_..-_ See i:! i. so  COP.;^:.' a.uJ.rii.nt . ' a t  2 !"'l'he five 
tobacco compa~ies  named i i - i  t h i s  ,~.o~ripIai.iit...." j . There was EO 
a l l ega t ion ,  a:ld ! . i k e w i s e  -13 evidence, ::hat. t h e  NRSC was i . ~ ~ ~ ~ ~ l . i i - ~ d  
l.n any way w i c h  the toixicco companies' issue advert isements  i f  
t hey  d i d  i n  f a c t  o c c u  . Rather, t h e  complaint ' s  sole  iise of o:ir 
riame i.s in a descx ip t ion  of S e n a ~ o u  Mci_'or;i?ell as " t h e  Chairmar; 
of the Nat ioml.  &gubl i.can Senator-I ;i1 Conmi.ttee. (:onplai,nt a t  
2 .  ?'hac is a re ference  to Senate::: M c m n n e l l ,  not u s .  Such a 
passin2 merition t o  the NRSC i s  i i r x  s u f f i c i e n t  t o  make the NRSC a 
respondent .  

The Coiomi.  s:s io> ' s reg,Jlla t i on:? recjui r e  t h a t  cornpl a i.nt s 
"c!.ear:iy icient..i.Ey iis a respoi~der~t  each permn  or  e n t i t y  who i.s 
alleged t o  havr.. ccinimitted a v i o l a r i o n . "  li C ' . F . R . g  111..4 (d) (1) . 
Ti t h e  c:ornplalr:t complies w i t t i  this and o ther  requirements ,  the 
Commj. ..;si.ari is al.i!:h<jrized to ser;d 2 copy of :he complakt  o n l y  to 
si.ic:h respondents a s  are ident.LEied i n  the compl.aint . II 
C.F.R. 8 111.5Ca). The Commission is nut. author ized  t o  s;er,d a 
copy of the cornpl.ai.rit to anyone who tia.ppens t o  he mentioned i n  
another  context  i.ri t.he complaint .  Indeed, t h e  Commission's 
conf i dent  i a 1 it  y xu?,. es prohi  bit. t lie ( b r n m i .  s s 5. en f r o m  d i s t. r i bu t i ng 
compl.air;ts t o  othei:: persons without r.he consent  of t he  t r u e  
respondents .  sgs I t1  C .  F .  X. 8 II.Z.2.i.  (a) 

T h e r e  is yet: another  reason f o r  not  t r e a t i n g  every 
person o r  e n t i t y  ob l ique ly  mentioned i.n a. complaint as a 
"respondent"  : it  serves IIO purpose.  Including t h e  NRSC a s  a 
resporident wviild on ly  w a s t e  t h e  Commission's and the  NRSCI' s 
resources. Even an announcement b y  the Commission t h a t  i t  h a s  
ci.ismi.ssed the  compiaint a s  t o  * . & - ,  ,LL NRST or found "no reason t o  
kxl ieve" t h a t  the  NRSC csmait ted & viziatiorr would cause 
unnecessary p o l i t i c a l  etnbarrassxent. ti>  he N R S C .  In s h o r t ,  

impl i .ca te  t he  NR.SC i n  t h i s  matLer. 
there  is 30 reasan the C o i : i ~ i s s ~ . < > r i  S!.I :Id say anything a t  21.1 t o  



I -  _ .  

if, despi::e these asgument.s, any response by t h e  NRSC 
i s  necessary, t h , e  NRSC responds by i .ncoqx>ratincj i n  f u l l  the 
origlna.1 and suppienental rF.spo!i.sc?s c;f S e n t i t o r  M c C ~ f i n e l 1 .  For 
yaur convenience ,  we have at rached copies i>€ these responses. 

At tachments 
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nugust 10, 1998 

l__l BY R.wQ 

Lawrence PI. Noble, Esq. 
General Counsel 
Federal Elect ion Cammissi.an 
9 9 9  E Street, N . W .  
Washi.ngton, D.C. 20463 

Re : 

Dear Mr. Nob1.e: 

.% counsel 
respectfully request 
Senarm XcCanne1.l as 

for Senator Mitch McConneil, I 
that the Commission promptly dismiss 
a remondent from Matter Under Review 

~ . ~~ 

4766. 
a respondent by the Commission's letter of July 2, 1998, from 
F. Aix?,raw Turi ,ey to Senator Mitch McCannell. By letter dated 
July 26, 1998, the Commission extended the time far the 
Senator to respond until August 10, 199%. 

Apparently by oversight or design, the Commission 
staff has added Senator McConnell to IvIc7R No. 4766 as a 
Respondent. Senator McConnell should be dismissed from this 
matter f o r t h w i t h  for any of the following reasons: (i) the 
Speech or Debate Clause in Article 1, Section 6 of the 
Constitution of the United States prohibits the Commission 
from questioning - -  much leas sanctioning - -  the Senator in 
connection w i t h  legislative activity, including the 
legislative disc:uasiona alleged i n  ehe caNplaint; (ik) the 
issue advertrisernents allegedly planned by the tobacco i.nciustsy 
are autside the scope or5 the Federal Election Campaign A c t  of 
3-9'71, as amsnded i"FEC3.'); (iii) bscauee t h e  Senator is nrst 
and will nat be a eam.3idate for federal office in 1998, he has 
received no in-kind contribution; because he 'has not and will 
not pay for any of the advertisements at issue, he has no 
in-kind ccntx-ibtlcion.; [iv: the Senator did sacle engage in 
coordinaciun regarding the advertisements with any cobacco 
coapany representative or with any campaign; and ( V I  the 
complaint is otlnemise deficienr . 

Sanatcr  McConneLL w'as notified of his alleged  statu,^ as 
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,-, . -curt:  has express ly  neld t h a t  speech paid for by c o r p c r a t i x s  
aaarrsssi~q :.npJrcant i s sues  i n  t h e  po l i t i ca?L  ar?m _.._.A a=-; - -  ..- 
issue i.n t:m.e p s l i c l c a l  arena appears more iniporcanz zc :.:?e 
t=..b.acro i c d u s r r y  thar; che one addressed i n  these  
3.2verflRementS - - i s  c:r;mpletei.y proc-scted frorn regulat i - r .  
r i a  Ll&.. F i r s t  A n i e n A m e n t .  F i r s t  N a t ' . !  Ba2k of BosCnn v. Eell ,- t t .: ,  
/ ~ 3 5  U.S. / 6 5 ,  7-77 ( 1 9 7 8 )  (szr i .kiny s t a r e  law prohibizing 
corporaci,cns from a i r i n g  t h e i r  views on b a l l o t  m e z i s u ~ e s :  . 
:r,deed, ::he Supreme Court has s t ruck  down even :.he i m s z  
~-udiaenca;-y r e s L r i c r i o n s  on issue advccacy. Mclncyr? -,-. ah:= 
C l e c r i . ~ n  :>im'z, 514 U . S .  3 3 4 ,  3 5 6  !i995! ( s t r i k i n g  st3:2 
rs~:-;i.renenr z h a t  i s sue  orien:od pamphlets i d e n t i f y  ::-.e 
.a:;.ch~r: ; ,C::rizer..s Against gent Control v. C i t y  of Bsrkt?leyl 
4 5.4 3 . S .  2 3 2 ,  2 3 7  (196l! (striking city ordinance lixicLr.g 
con t r ibu t igns  to committee formed t o  oppose a baL:cc rr.eas~re . 

. .  

The Supreme C c u r c  adopted the express  advocacy 

a l l e g e d l y  contemplated by t h e  tobacco companies. ' ! !Tlhe 
distinction between d iscuss ion  zf i s s u e s  arid candiciaces and 
advocacy of the  e l e c t i o n  or defea t  of candidates  may o f r e n  
d i s so lve  i n  p r a c t i c a l  app l i ca t ion .  !' Eluclcley, 4 2 4  U.S. a t  4 2 .  
Accordingly, the C o u r t  h e l d ,  s n l y  +,be bright -line express  
adirocacy standard provides  speakzrs with t h e  c o n s t i t u t i c n a l l y  
ret-xi red d e . Z r e e  of secur icy  concerriing what speech w i l l  and 
will-nor be regula ted .  
"h:xlge an2  t r i m "  t h e i r  p o l i t i c a l  4iscourse. IC?. 

scandard p r e c i s e l y  .. LO pro tec t  i s sue  advocacy such a s  t h a ~  

Paything less would compel speakers c o  

Nor would alleged coordinat ion transform ocherwise 
procec red  i s s u e  advocacy into speech r;r?aE the  Commission may 
r e p l a t e .  T h e  United S t a t e s  Cour t  0 4  Appeals for t h e  District 
o f  Columbia Circui t .  has recognized thhat coordinated spenciing 
C Q I I S ~ :  ic.?ites an in-kind cont.-ibuti,.o~: t o  a candidate  @I& i f  rhe 
spending express ly  advocates the  el.ection or defea t  of a 
c l e a r l y  i d e n t i f i e d  f ede ra l  candidate .  Orlaski  v. FEC, 795 
?.2d IS6 ! D . C .  C i r .  1986!, I n  : Ir loski ,  a corpors t ion  
sponsored a p i c n i c  f o r  I ,  0 0 0  s e n i o r  c i t i z e n s  i n  coordinat ion 
with a candida?.e s h o r t l y  before  an e l e c t i o n .  The candida te ,  
who had been criricized for. no t  support ing s e n i o r  c i t i z e n s '  
i s s u e s ,  addre5,sed issues of concern t o  s e n i o r s  a t  t h e  p i cn ic ,  
b u t  s tud ious ly  avoided appealing f o r  voces.  The Commission 
dic-ttl ssed a complaint allesiny t h a r  the c o s t s  of t.he picr , ic  
were i l l e g a l  in -k ind  con t r ibu t ions  t o  the  candidate ,  arid rhe  
C o u r t  of Appeals agreed:  

"Under t h e  A c t  t h i s  type of 'donat ion '  i s  o n l y  
a 'cmntr ibut ion '  i f  i t  f i r s t  q u a l i f i e s  as an 
'expendi ture '  and, under the  FEC's 
i n t e r p r e t a t i o n ,  such a donation i s  not an 
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exnex i i tu re  unlpss someone a t  the  Zundecl everit 
-.:c.pl-essly advocates the  r e e l s c t i o n  of t h e  
i,r.cx.benc or the defeat qf an oppcnnnt  o r  
s o l k i t s  ~ i -  accepts  nronzy t o  s s p p o r t  che 
ir.cu:nbent's r e e l e c t i o n .  I'  ,id. a t  l 5 3 .  

Simi la r ly ,  t h e  Attorney General. of the  United S t a l e s  
haas r e  jecceci t h e  argument t h a t  coordinat ion t ransfcrms i s sue  
advocacy i r , to  xnprotected speech. Notwithstanding ;:-edibls 
evidsrice Ehat President  Clincon dra f t ed  t h e  t ex t  of . iunterous 
i s sue  ajver t issme"ts  t h a t  the  Democratic National Committee 
E x d e d  e n c i r e l y  w I L h  s o - c a l l e d  " s o f t  money, 'I Attorn iy  General 
Janet  2eno decl ined t 9  appoint an independent counsel :o 
invescrgate. She explained:  

" W i t h  respec t  t o  cc:crdinated media 
advt r t i sements  by p o l i t i c a l  p a r t i e s  (an  a rea  
that. has rcc~ived rnI.lch a t t e n t i o n  a s  of l a t e ) ,  

coord ina t ion ,  bu.+.g-sc:her on t h e  content  of t h e  
rmss3qe.. Let ter  of Attornrsy General Reno to 
Chairmar! G r r i r !  Hatch, A p r i l  14, 1 5 9 7 ,  ai: 7 
(Exhibit B) (emphasis added) .  

The Commission s i m ~ l y  has :io ju r i sd icEion  over rhe 
Dotsntial fut i i re  advert.isemenrs all.eged i n  the  compiainz , A s  
t he  Vnired S t a t e s  Court of I+ppeals for the Fourth Circui ' ;  
r ecen t ly  e.xplained: [TI t is  ind isputab le  t h a t  the  Supyeme 
Court 1.imi.ted t h e  FEC' s zeguiatory a u t h o r i t y  t o  expendi tures  
which, through e x p l i c i t  tiozda, advocate t h e  e l z c t i o n  O X  defea t  
of a s p e c i f i c a l l y  i d e n t i f i e d  f ede ra l  ca,rididate." FEC v .  
Chr i s t i an  Action Network, Inc., 110 F.3d 1049, 1,064 (4th Cir. 
1 9 9 7 )  . Flirsiiing an inves t igar ion  aga ins t  Senator  McConnei.1 i n  
t he  instanc MUR would be without s u b s t a n t i a l  b a s i s  under the  
Eyua!. Access t o  J u s t i c e  Act.  

3 .  Senator McC5rinell Did N o t  Coordinate the 
Tobacco Companiese Issue Advertisements with 
&y-Csrmpaion 1 -___ 

Senator  McConnell has unequivocally denied i n  h i s  
a f f i d a v i t  arctached c o  this l e t t e r  t h a t  he "arranged,  
coordinated,  c r  d i roc t ed  any aspiscc of the  tobacco i n d u s t r y ' s  
publ icat i .on or broadcast  of their i s sue  advert isements ."  
McCon.nell Af f idav i t ,  7 .  

Ever.. i f  t he  Commissim were Co use i ts  independent 
expendituse r e g u l a c i a n s  t.0 define coordinati,on, t h e  complaint 
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~ C , L ~ S  list 311eg~s any conduct by Senacor McConnelL char. c m l d  
ccnceivably s a t l s i y  such a high s tandard .  The Ccmmissicn's 
i nd fpndenc  expendi ture  regula t ions  def ine  "coord i r - -  l a L ~ , . J ' .  - 1.0 

r-?quire  son^ a c t i o n  "by r h e  candidz te"  w i t h  respecc ~3 ?:lie 
cor . ten t ,  fcjm, o r  t iming of :he advert isement .  _.. - . =  . x .  

5.1 i j j  i s !  (.i) ("any arz-angemenc, coordinat ion,  9:- d i rec r i s r .  
~ X C - L ~  ::ar.:didate o r  his o r  h e r  agent p r i o r  t o  r h e  pc3li.c3t:c;:, 
d:.stributi.or;, display, cr broadcasr of t h e  communicacisn! ; 11 
,-.:,I?. g 1 . G 9 . 1 ( b )  ( 4 )  ( i )  ( A )  {coordinat ion presumed i f  " [biased 
c)ri information about t he  ca-?idate's p l a n s ,  p r o j e c t s ,  o r  needs 
orovjLded t o  cht. expending person hy t he  candidate"  i ieinphasis 
added; .  S rna tc r  McConnell a l s o  denies  t h a t  he has provided 
any i .nfsrmation t o  any tobacco inciusrry represent .a t ives  abouz 
any Sena to r i a l  cand ida te ' s  campaign p l a n s .  McConnell A : : .  ac 
5 7 .  It z s  now clear t h a t  e v i d e m z ,  L-arher than Commission 
presumptions, .is necessary Cc support  any f ind ing  of 
coordinarecj ac : r iv i ty  - even assumi:ig (cont . rary t o  the law 
c i t e d  ir; Par; 11 above) t h a t  coordinat ion is re levanc .  
C c i o r a d o  Republican Fed. Campaig:? Comrfl. v. FEC, 1 1 6  S .  C t .  
2 3 0 9 ,  2 3 1 9  (14'361 i " A n  agency 's  simply ca l l i r ig  an independent 
expendi ture  a ' coordinated expendi ture '  cannot ( for 
c c n s r i t u t i o n a l  purposes! make it one. ' I )  . 

. . .  

7 7 -* - -, 

I -  

Nor wc.il.d the a l l e g a t i o n s  in the complaint '- - even 
i f  t r u e  - -  warrant a different conclusion.  Were the  Senator 
t o  have expressed ~ T I  expectat ion 4i1 June t h a t  t he  tobaccs 
i iJdusts>r  would cont ini le  r.5 run issue advert isements  i n  t h e  
summer 2nd fa1.1 to counter  conti.r?ning Leg i s l a t ive  proposals  
exp3cred to be debated i n  the  House and Senate ,  he would have 
been tioiny nothing more than repeatrng rhe widely reporzed 
s ta tements  of xumerous tobacco company o f f i c i a l s .  See, e .  y., 
Nilliam Schneider ,  "Another Over-Reach, Maybe a N e w  Ending, I' 
T h e  Nat ional  Journal, (June 2 7 ,  1998) ( " ' o v e r  t h e  next  s eve ra l  
months leading t o  t h e  e l e c t i o n  in November, w e  are going t o  
have serious discuss ions  w i t h  psople  i n  t h i s  country abou: the  
q u a l i t y  of deb.site i n  t h i s  town and t h e  l a c k  of leadersh ip ,  ' 
RJR Nabisco In=. Chairman Steven Goldstone warned on 
A p r i l  8 . " ) .  Indeed, in l i g h t  cf :h.e unprecedented I.evei of 
p o t s n t i a l  government regula t ion  and t axa t ion  - -  required 
indus t ry  payments would have exceeded $ 5 0 0  b i l l i o n  over 2 5  
years  - -  i t  would be s u r p r i s i n g  i f  t h e  tobacco companies d id  
not iaunch sus ta ined  publ ic  d i scuss ion  on the  i s s u e s .  

These s ta tements  a r e ,  of course, no more an 
ilridication of an FECA v i o l a t i o n  than s ta tements  by w- 
zobacco advocates expressing iin i n t e n t i o n  to run i s s u e  
advert isements  a t t ack ing ,  by name, Senators  who voted t o  
& f e a t  the cobacco l e g i s l a t i o n .  g i l l  Novel l i ,  a s igna tory  t o  



-'-= e-.,-. . . - d L , , p l a i z ~  by Canpaign €o r  Tobacco Fr3e Kids, has : i w e d  t? 
. .  . .  

~ : : S Z + :  0:; 7.a:nc. Senators  who voted u i n s c  -- the l.eg;s_;ci:n: 

":>,>i,' . . A . d . . , ~ :  ' hea l th  advocates . . . added :.hac 
t:-.-,s: r . 1 ~ ~  t o  make che  public aware cf :he 
. ;2 s+:i:iatsrs who helped bury ti,? tsbacc- 
kill. 'We a r e  going tli) go !>ut there and  
name names, I s a i d  Ei l ! .  Novelli, president  

see BenEett Rotn, "Tobacco 3efea t  Has 

;iirs~ii.cle !June 1 9 ,  i998) . 

~f c:iurse M r .  Novel1.i would l i k e  io a t t a c k  3ena:.;L-s 
w!:c oi;7posei t h e  Lecisiation, while si . lencing a l l  vc:.:zs who 
r i ighc  respccd to h i s  a . t t acks .  Neicher f a i r n e s s  nor -he First 
Amendnent supporcs suck tactics. 

- 

c;f t h e  Campaign for Tcbacco Free K i d s . "  

?eF,o::rais in A C t a c k  Mod*?-. 'I The HOUSZCE 

4 .  Tho C o m p l a i n t  ALlegeo  FHcs Violation by Senator 
KcConnaX1. -_II. 

expendi tures  a s  those terms a r e  Lieflntd ii! the s t a t u c e .  
1_ u . S . C .  S S  43;.18i .and ( 9 ) .  The comp?ain:r offfrs ne h a s l s ,  
hcwever I far irlferring that Senar:c.r McCcnr,ell gave cr accep:.;;,2 
any  c o n t r i S u ~ i o n  o r  made any expendi ture .  i?n the  c?n:rsrli, 

~ o b a c c o  con!r;an:.es. Complaint ~t and 3 .  Eve- :.jndi.r the 

advocacy issue adve r~ i semen t s  a l legedl 'y  contemplated by :he 
ucbacco indus t ry ,  chere  is EO b a s i s  f o r  inferring that Senaror 
blcConnell, whose t e r m  will not  expi re  u n t i l  the  year  2 0 0 3 ,  
wourid receive zi bene f i t  co h i s  non-exis tent  campaign. Nor ;s  
t h e r e  any way :-n which the  complain2 could be construed a s  
al Leging t h a t  Senator  McConnell w i  13. "make" t h e  hypot her. ical 
fu tu re  cmmmicat ioi is  by the  tobacco companies. F o r  t h i s  

m a t t ' 3 l .  

The i?ECA r e s t r i c t s  Onl.y concribut ions and 

., 7 -  

.. . 
%- -.__ ;,p ~::~rr,p!.a~x:. i-..u:icc 2y.presf-jl-y I.~n:ta -he responcienrs ::,> f i v ~  

,= . _ _ _ L I  %-,-.->p;--,,- ...-, .,gs assur.!ption t h a t  t h e  FECA covers t h e  ncc-express-  

.-e- ..-ct~on -" a icne ,  he should be promptly dismissed from this 

5 .  The Natica to senator NcCormell ZB smproper for 
O t h e r  Xeasons. 

I_.-_ 

The !:ornmissicn should never have s e n t  no t i ce  tG 
Senator  McConntsll a s  a respondent i n  the MUR f o r  several. 
add i t iona l  reasons.  

n .  
P.L~~I;, rhe complain; a l l e g e s ,  a t  most, a p o t e n t i a l  

fu tu re  violation. Cazgress ac thor ized  cicizens to file 
complaints onl;, where a p o t s z t i a 1  violation "has occurred.  I' 
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2 c . S . C .  5 4 3 7 q i a )  ( X I  ,. Any Commission ac t ion  on t h e  b a s i s  of 
a ~ .  indivLdual  lccnplairit alleging prospect ive v i o l a t i c x s  = f  :hie 
:ZCA is  w i t h ~ ~ . ~  a staatutory bas i s .  -- 

Seco:nd, the Commission's regula t ions  r e q u i r a  a 
c m y i a i n t  tn " z l e a r l y  i d e n t i f y  as a respondent each gscrscri c r  

C . F . R .  5 l l L . b ( C i l ) "  The Conmission I s  authorized by r.h? 
regular ions  110 nocify and seek 3 response from "each 
respondent" i d e n t i f i e d  i n  r,he complaint. 11 2 .  F.13. 
I :LII. 5 (a1 . The cornplair,t accac.tred co th2 Comnrission' 9 
l e t t e r ,  however, i d e n t i f i e s  5 s  respondents on1.y f i v e  F.obacco 
compafiies. I t  does not  allege t h a t  Senator  McCannell 
commitred any v i o l a t i o n .  

-..,-icy ^ " C  1 who is cziLeged t o  have coinmitced a vi ,olacion.  'I 11 

__-. T h i , r d ,  consisc2nt w i t h  i t s  omission of SeEator 
iv%cConr.ell as a respondent ,  the cornplaint in t imates  " i ~ a t  t he  
s t a t u t o r y  v io lm3t ic f i  at i s sue  is the  p roh ib i t i cn  on corpora te  
c s n t r i b u t i o n s  i n  2 W.S.C.  S M l b .  Senator pllcconne:tl, of 
c'olizse, is ncx ii corporat i i>n a n d  e o u i 6  not have v i o l a t e d  2 
J . S . C .  § 443.b. - -  

* * Tr 

The ,comslaint i s  nothing more than an  a,ttempt by ar! 
i.nt.?.-esr group at0 circumvent: the i e g i s i a c i v e  proczss . Neiv..k-.t?r 
t he  FECA nar t'he C o r ~ ~ m i . ~ s ~ o n ' s  z'egrrlacions were designed tcj 

permit i n t e r e s t  groups t:har: lcjstt l e o i s l a t i v e  hatries t o  
cont inue t h e i r  f i g h t  before  t h e  Comnissicn or  i n  the  c o u r t s .  
s t i l l  l e s s  are FECA and the Commission's regula t ions  designed 
t o  permit a d i sg run t l ed  i n t e r e s t  group t o  e n l i s t  the  a i 2  of a 
f ede ra l  bureawracy  t o  i n s t i t u r n  a puni t ive  inves t iga t ion  
aga ins t  those .who win l e g i s i a t i v e  batcles. The Commission 
should dismiss  the complii.int i n  its e n t i r e t y ,  ox, a t  t h e  very  
least, cease the threatened Speech o r  Debate clause v i o l a t i o n  
by promptly dismissing S m a t o r  McConnell a s  a respondent .  

J .' 

Sincere ly ,  

Bo 

Attachment 
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SENATQR ;4LT#i McGOXNELS, a f t e r  being duly sworn, 

deposes and say8 as f o l l ~ w ~ :  

1. Hy n.me is Addison Mitchell McConriell 3r. I atn 

one of t h e  t w o  S?r,ited States Senators from t h e  Commonwealth o f  

Kentucky. My o f f i c e  address i a  3 6 l A  Russell Senate Office 

Rui ldkn .g ,  Washington, DC 20510-1702. 1 was re -e lec ted  i.n 

Noirember 2996, and my current  term expires  in January 2 0 0 3 .  1 am 

not up f o r  re-election t h i s  yp-ar. 

2 .  1 have reviewed the  compi.aiIit filed with the 

Federal Elec t ion  Commission by t he  Campaign for Tobacco-Free 

Kids. Al tkhough  t h a t  com$Laint namm f ive  tobacco companies ( b u t  

no t  me) as respondents, I understand that the Commission's s t a f f  

has added me as a respondsnt. 

3. 3egi.nnFng l a s t  year ,  the. Unite& Stat,es Senate 

began to consider major l c g i s l a t i s n  a f f ec t ing  the  tobacco 

industry.  There are approximately 60,509 t.oba.cco growers i n  

Kentucky, and tobacco i s  the  largest cash crop i n  the state. 

Since t h e  tobacco indus t ry  is irnFortant to the economy of 

Keiltucky, and to many of m y  cons t i tuents ,  1 have always paid 

c lose attentio.3 ta any legislative matters that could have a 

significant effect on that industry. For t h a t  season, I followed 

the tobacco l e g i s l a t i o n  closely. As t he  proposed l e g i s l a t i o n  

proceeded t~hreugh the l e g i s l a t i v e  p r o c ~ x s  and was reported o ~ i t  o f  

the  Comrtreree Commi'ctee, t he  b i l l  became a majar f o c u s  not  oiily o f  
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the Senate but of the n e w  media as well..  

April 1998 through &ne 1998, hardly a day went by during which I 

w a s  not involved in. discussions or rneeti.ngs concerning the 

legislation. I ma3.e no secret of my view that the legislation 

was bad public policy and would be seriou.sly detrimental to the 

interests of my constituents and t h e  public at large. 

From approximately 

4. While the t.obacco legislation was under 

consideration by the Senate, t he  five tobacco companies 

originally named as; respondents in this matter hega.n airing a 

series of non-candi.date-speei2ic pure i s s u e  advertisements 

trppcjsing the legislation. These advertisements advocated t h e  

rejection of the tobacco legislation, but to the best of my 

knowledge, infom.at:iori, and b e l i e f :  did advocate t h e  election 

or defeat o f  any nzimed eandida'ce. I had absolutely no role in 

the decision to air those advertisements, the content of those 

advertisements, or decisions on where to ,place those 

advertisements. 

5. The industry's advertising campaign appeared to me 

to be successful in several respects. First, the advertising 

canpai.gn revealed ser ious  flaws in the legislation that had not. 

been reported by the mainstream media. Second, i t  genera"ied an 

enormous volume of mail and telephone calls opposing the 

legislation to xy colleagues in t.he Senate. And finally, public 

opinion poll5 began to show a lack of public support for  the 

extensive federal :regulation of the tobacco industry proposed by 
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the bill. 

w e l l  as cloaer ecrutiny of t,hs b i l l  by the public and the Senate, 

rraany of my Senate colleagues began to have serious reservations 

about the b i l l .  

In parr, due to the  industry advertising campaign, as 

6. h-ticle 1, Sect.ian 6 cf the Constitution of the 

United States contairs  the Speec!i or 13el~ate Clause, which 

provides: '$FoK any Speech or Debate i n  either Mouse, [Senators 

and Repremx&ativeeJ shall not be questioned in any other Place. 'I 

This provision and the Supreme C o u r t  decis ions applying it 

reflect a clear policy tkat  Senators and Representatives cannot. 

and should  not comment on their legislative activities in 

ji.xii.cid, executive, or a&;iinistrat.ive investigations. For this 

reason, I decline t . ~  cammnt on the many iniiccurate accounts i n  

t he  media concerning discussions I al1egedl.y had with my Senate 

coll.eagues, arid t h e  events at the Secata Republican Caucus c m  

June 17, 1998. 

7. At no tine have I arranged, coordin.atad, or 

directed any aspect: of t k  tobacco industry's publication or 

broadcast of their issue advertisements. Fur~her, I have riot 

provided any tobacco indus t ry  representative with 9~ informatian 

about Senatorial  candidate's campaign plans. N o r  has sax 
indufxxy representative provided to me information about the 

specific locations where auch advertisements were or are pl.anned, 

01' t h e  opecific content of those advertisements. To put i t  

plainlyp E have hat3 absolutely YIO direct or indirect input in to  
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the content, styie, medium, publication, or targeting of the 

industry's advertisemente, nor do I intend to have any such 

direct ox indirect input. 

F u r t h e r  affiant sayeth not I 
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Marzh 9, 1999 

Lawrence M. Noble, Esq. 
General Counsel 
~ e d e r a l  Elerrion Commission 
999 E S t r e e t ,  N.W. 
Washington, D.C. 20463  

Dear Mr. Noble: 

On June 29, 199B, more than four months before the 
1998 election, the Cainpaiyn for Tebacco Free Kids filed the 
instant complaint. The essential allegation of the complaint 
was that, in exchinnge for  Senate FtepubLicans voting against 
cloture on 5.-. 1415 ($'the #cCain Bi11") t he  tobacco companies 
promised to air advertisements sapporting those Republican 
opponents o f  c l ~ t . ~ + e :  during the fall campaign. The complaint 
argued t h a t  these potential advertisements would constitute 
i l . legal,  in-kind, corporate contributions in violation of the 
Federal El.ection Campaign Act of 1.971, as amended ('IFECA") . The 
cornplaint did not allege that any violations occurred; 
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rather-,  i t  a l l eged  only t h a t  v i o l a t i o n s  were oossiblv uoinq t . ~  
.,-,JT. r . p c .  
I-- 

Arni;:;g che  ~ b v : ~ u s  probLem wi th  c.'ni.s a l l egac ion  was 
cha t  t h ~ x - ~  was an i n s u f f i c i e n t  number .af Republican Senacors 
runnicg f o r  r ee l ec r ion  i n  2 4 9 8  to defea t  c l o t u r e ,  and indeed 
f iv?  of t h e  f i f tec :?  .&qx&licans z-unning f o r  r e e l e c t i o n  a c t u a l l y  
voted cloture ..2mat.cc-s Bennett I D'hat .a ,  GrassLey, Gregg, 
and McCainl . 

5 u t  i n  add i t ion  to Chis ha3i.c n o n - s e q ~ i . ~ ~ ~ ,  t h e  
complaint rests on a fundamental Eacrual. e r ror :  t he  a l l eged  
misdeeds pred ic ted  by t h e  coxpi.aint simply Gid not occur .  

Fur ther ,  t he  complaint d id  not  name Seaatlor McCor:neil 
as a respondent.  :Rather, t h e  sr-aff u n i l a t . e r a l l , y  amd w i c h o u t  
s t a t u t o r y  OF regul ,s tcry au. tbori ty  adckd Sena.tor McConnell.. As 
explained in my 1.ectp.r ~f August 10, 1 9 9 8 ,  t h e  Commission should 
rectify t h i s  u l t r a  vires ac t ion  and dismiss  Senator McConne1.l 
from this mattrer .because, among o t h e r  reasons, t he  Speech or  
Debate Clause of t h e  United States Ccnet i , t i l t ion p r o h i b i t s  the 
Cmirnission from in,c;uiriny. into any Semtor '  s p a r t i c i p q t i a n  i n  
l e g i s l a t i v e  a c t i v i t y ,  and Eur the r ,  t h e  Senator  did not 
coordinate  p a l i t  i ca l  advert isements  w i t h  ariy tobacco company 
r ep resen ta t ives .  Now that .  the  e l e c t i o n  is over, t he  Commission 
s?iatild. immediately dismiss  t h e  complai.i-ir w i t h  respect: co Senator  
McConneil asdd indeed all respondents _ -  f o r  t he  a d d i t i o n a l  
reason chat t he  potential vio lac ions  c i t e d  by t h e  coxpla in t  
simpiy d i d  not  occur .  

1. The AXIPsged Coczdkuatad Advsrtiaing C~psaafg-A Bid 
Not O Q c u r .  

Evan Tracey is President  of Campaign Media Analysis 
;:roup, a Virg in ia  corpora t ion  t h a t  s p e c i a l i z e s  i n  t sacking  t h e  
nmcure, quanr i ty ,  locat i .on,  and cos t  of po l . i t i ca l  a d v e r t i s i n g  i n  
t h e  United S t a t e s .  As ehe a t tached  Declarat ion of M r .  Tracey 
demonstrates ,  his survey of t h e  top 75 media markets i n  t h e  
United States iwhi.ch comprise 80% of t e l e v i s i o n  viewer 
households) iiidica.tes t h a t  there were r,o po l i t i ca l ,  
advert isemenrs  of any kind in November or Gctobez t h a t  were paid 
f o r  by t h e  tobacco companies named i n  the complaint.  
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Indeed, no political advertisements by the tobacco 
company respondents were aired on broadcast OX cable television 
cifcer  Seprcmber 20, 1 9 9 8 .  Declaration of Evan Tracey ("Tracey 
~ e c . " i ,  3. ' z-. Tracey has identified only four  advertisements 
;en.titled, "Pe rson  on the Street, I'  "The Real Hero's [&I , I' 
rr~~illi~:i Against, 'I and "When Will Working People") that were 
aired between Szptsmber 1 and 2 0 .  Three of the advertisements 
aired between September 1 and September a on just four occasions 
in t h ree  media markers (Birmingham, Alabama; Chicago, Illinois; 
and Las Vegas, Nevada:. The scripts of these advertisements are 
attached as Exhibits 2-4 of Mr. Tracey's Declaration. & 
Tracey Dec., 1 6 and Exs. 2-4 (attached as Ex. A) . The fou r th  
advertisement aired on 2NX and CNN Headline News between 
September 12 and September 20 ,  1998. Its script is attached as 
Exhibit 5 to the Tracey Declaration. 

N o m  of these advertisements expressly advocated the 
election or &fear  of a Senakor who voted against: cloture. 
Indeed, the advertisements did not mention federal candidate 
by n.ame. Thus, the advertisemenzs neither supported nor 
criticized amy pzrticular candidntc's position on tobacco 
lejislatioa. Rather, the advertisements merely dl.,sc;ussed the 
tax implications of nat iona l  tobacco 1egi.slation and urged 
viewers to call their "member of CongressY' and tell t h e  member 
C r  cd oppose robacco taxes. Tracey Uec., Exs. 2-4. Also ,  t h e  

o s r l y  September advextisements were rim i n  jus t  three media 
mrkets across t h e  cmuntry, i.ncluding two statzes (Illinois and 
?isvacia> :bar_ d id  not even have an incurrhent Repub%ican Senator 
-,nnincj r,, for reelection in 1998, let a i n n r  one that; rioted aga.inst 
. - lotu.re .  - Id., 6 .  Moreover, the robaccc; companies spent only 

I _  --. j s s t  $1.347, according to Mr. T r a c q ' s  estirnace. I.., 1 3 .  

.- 
- _  a ~ n ~ i . a ~ i  am~iint  of mamy eo purchase braadcast: and cable 

tc levi .skon rime fo r  these three aduert.isements during September 

"ne renaining adverrisemenc, run between September 12 and 
Zapterher  2 0 .  IS?%, was b r o a d c ~ ~ c  t ~ )  a nationwide audience and 
m c  rargered to a specific state 51- media narks. 

-. 

whilc t h e  tobacco ccr~gany r e s p ~ n d c ~ ~ s  did broadcast 
adverr isemcnrs i n  July 2a.d B G ~ E S C ,  c h s e  early adverciscments do 
not support ebe aiicgaticz t-hat z% c.-baccc;: c-,q~sa?,y ad'i.r--. &--SA. lg  - ~ * 

campaic-n was incendec? :o a i d  :%e c a ~ . p a i g ~ s  3f 3enac3~5 w'5a vs ted  
aga ins t  cl.oture. 

. .  
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M r .  Tracny has estirnated chat ths tobacco company 
respond.ents r a n  approximately SF; I 6 6 9 , 3 2 7  worth oE t e l e v i s i o n  
advert isements  i n  2uly and $i,i?8,669 wnrrh of such 
advertisements i n  August.. T r a c e y  3ec .  , f 3 .  Two t h i r d s  of 
these amounrs, however, xere for  advert isements  t h a t  ran i n  
s t a t e s  t h a t  had no Republican Senator  a t  all, had no Republican 
Senator  runninq fs i :  r e e l e c t i o n  i i l  1 9 9 8 ;  o r  had a Republican 
Senator  running for r e e l e c t i o n  who had voted for c l o t u r e .  s., 
T!! 4 - 5 .  O n l y  one t .hird of these amounts was spent  on 
advert isements  that: ran in? s t a r e s  w i t h  Republican Senators  who 
both voted against: c l o t u r e  and were running f o r  r e e l e c t i o n  i n  
1 9 9 8 .  u. Thus, even i f  t h e  Campaign fcr Tobacco F r e e  Kids' 
a l l e g a t i o n s  were construed t o  include tobacco company 
advert isements  a s  reno te  from the  November e l e c t i o n s  as Ju ly  and 
.4ugust, t he  f a c t s  of those advert isements  completely b e l i e  t h e  
suggest ion t h a t  they w e r e  in tended t o  be in-kind con t r ibu t ions  
t o  Republican Senators  who voted aga ins t  c l o t u r e .  

In  sun, t h e  specula t ion  of t h e  Campaign f o r  'Tobacco 
Free Kids t h a t  c e r t a i n  tobacco companies would publ i sh  
a&.rertisements support ing Senrrtors who Tinted agains t  c l o t u r e  is 
completely r e fu t ed  because (1) adrrertissrr,ents opposiny. tobacco 
l e g i s l a t i o n  t h a t  were a i red  i n  JU?,y and August were a i r e d  with 
nc apparent  purpose of airliac~ Repubiican Senators  who voted 
agains t  cloture; ! % )  during.  the f i r s t  week of September on ly  
three s p o t s  k'exe a i r e d ,  again,  with no apparent purpose of 
:ziding incumbent 2epub:l.ican Senators  who voced aga ins t  c l o t u r e  ; 
13) between Septein:oer 22 and September 20, 19538, t h e  sole 
advs r t  isenrent a i r e d  w a s  d i r ec t ed  t o  ii. nationwi.de audience anu 
not  t a r g e t e d  t o  a s p e c i f i c  s t a t e  or  media m a r k s t ; ( 4 i  no such 
advert isements  were braadlrast from Ssptenhocr 21, 1598, through 
November 3 ,  1 9 9 8 ;  and ! 5 )  none of the  advert isements  t h a t  were 
broadcast  so much as  mentioned a f ede ra l  candidate  by name, ler 
alone express ly  advocated h i s  or h e r  e l e c t i o n  or d e f e a t .  

The cornplaint i n  this case a l l eged  p o t e n t i a l  
TJiolations of Section 441b of FECA, which makes it  unlawful f o r  
a COrporatiOR to rriake "cont r ibu t ions"  as 'def ined i n  Sec t ion  
44:ab(b) ( 2 ) ,  The f a c t s  of t h e  1998 e l e c t i o n  p e c l u d e  any f ind ing  
sf an in-lrind "cor . t r ibut ion" i n  t h i s  ca se .  
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F i r s L ,  there can be xio "contri .Sution" without an 
act .ual  conveyance of something of value. Contr ibut ions a r e  
3czfir,i.d t3 irici9~5e "any  d i r e c t  o r  ir,ciirect payment, 
3 i s t r i b u t i c n ,  Loan advance, Lieposit, o r  g i f t  of money, o r  azy 
sjervi.ces, o r  anyrh:ing of vaiue . I . t o  army candidate  . . . in 
zcnnecrior, i . r i th  a";? t2,eczion." 2 7J.S.C'. 6 44Lbib! ( 2 . ! .  Because 
t n e  tobacco ccmpany respondents riclvor ran t he  advert isements  
:hat r.he compiainr speculated they would, the  tobacco companies 
d id  not  g ive  "anyt.lning of value" to any candidate .  Fur ther ,  
even assuaing iconzrary t o  f a c t )  t h a t  t he  tobacco company 
respondents made a:: unwri t ten promise to run such  advert isements  
i n  exchange f o r  voces agains t  c l o t u r e ,  t he  d e f i n i t i o n  of 
con t r ibu t ion  was s p e c i f i c a l l y  revised by Congress i.n 1980 to 
remove n2promises ,"  whether enforceable  o r  no t ,  from the  
d e f i n i t i o n .  

.-I_. Second, a political advertisement. cannot be an in-k ind  
"con t r ibu t ion"  under FECA i f  it does not  express ly  advocate t h e  
e iect ior ;  o r  defea t  of a cLearly i d e n t i f i e d  f ede ra l  candida te .  
I n  v .  Massachusetts C i t i z e n s  for Life,  479  U . S .  2 3 8 ,  2 4 8 - 4 9  
(198G), the Supreme Court d e f i n i t i v e l y  construed t h e  te,rm 
"expendir.ure" i n  Sec t ions  441b and 44ib(b! as meaning CnAX a 
disbursement of corporate  "furids used for cummunicztions t ha t  
expressiy sdvocare t h e  e l e c t i o n  or defea t  o f  a clearly- 
i d s n t . i f i r d  candiaiite. #' The A . c t  i t s e l f  exc?:udes from the 
def in iEicn  of contrkbuti .on any corporate disbursements that: do 
no t  c o n s t i t u t e  expendi tures:  Section 4.31. provides  that,  t he  term 
"concribueion" does not incl.ude "any pilyrnent made or o b l i g a t i c n  
incur red  by a corporation . . . which ,  under s e c i o n .  4 4 l b i b )  of 
t h i 4  titis, i ~ o u l d  =at c o n s t i t u t e  a:ra g z g e r a d m  by such 
corpora t ion .  It Acc:ordingZy, oral y advvertiseaent s conta in ing  
express  advocacy can const.itiite in-kind "con t r ibu t ions .  A s  
noted above, however, t h e  f e w  advert isements  t h a t  w e r e  publ ished 
by t h e  tobacca conipanies i n  September d id  not: express ly  advocate 
the  electicn o r  defeat of a c l e a r l y  i d e n t i f i e d  f e d e r a l  
carxdidate. Indeed, none caE the September advert isements  i)r any 
o t h e r  advert isements  n n  a f t e r  t h e  &ne 17 c l o t u r e  vote so much 
as icleriti,€ied a candidate ,  much less advocated h i s  e l e c t i o n  o r  
ciefea:. Tracey DCC.,  7. 

* * 4  
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Because it is n o w  clear t ha t  the prospective, 
potential violat kor;s  h~ypothes ized in the complair?t never 
Z C C > j r r e d ,  w a  r e spec t fu l ly  request that the  Cornmi.ssion 
imo?edia:eiy f i ~ d  no reasoz TO believe a. violat . ion occurred, and 
dismiss the  compl.a?.nt forthwith. 

Respectfully submitted, 

Attachment 

cc: The Honorable Scott E.  Thomas, Chairman 
The Honorable Darryl R .  Wold, Vice Chairman 
The Honorable L e e  Ann Elliott 
The Honorable David M. Mason 
The Honorable Danny L. M ~ D o ~ a l d  
The Honorable Karl Sands t rm 



, .. , .  , .... , ... 
.... .. . .  .., : ~. 

. .  .. 
~ -. 
. . ~  

I ,  Evan Tracey, h e r e b y  declare as  f o l l o w s :  

i. My riame i s  Evan T r a c e y .  I am P r e s i d e n t  of t h e  

Canpaign E4edia F.na!.ysis Group, a V i  rginia corporat ion 

s p e c i a l i z i n g  i n  t r a c k i n g  t h e  n a t u r e ,  q i . i a n t i t y ,  l o c a t i o n ,  and 

c o s t  of po.litica.1 a d v e r t i s i n g  i n  the t o p  ?5 media markets in t h e  

U n i . C e d  S t a t e s  (wh.ic:h comprise 8 0 %  of t e l e v i s i o n  v i e w e r  

househclds) . 

2 .  I arid my s t a f f  have undertaken a comprehensive 

3 li r ve y o f p 0 1. it 1. c a .L a dvn r t i s erne 17. t s d i s c !1 s s i n g  na t i ona L t ob2 c c 0 

legislation ?.hat. wsre p a i c  for by P h i L i p  Morris, I n c . ,  RJ 

Xeyno lds  Tobacco Co. I Brown h Wiiliamson Tobacco Corp ~ 

: . -  ,.*i? - l a r d  Tobacco Co., o r  U n i t e d  S t a t e s  Tobacco  C o .  ( " t h e  

t o b a c c o  c0mpar.y r e s p o n d e n t s " )  f o l l o w i n g  thz S e n a t e  s June  l ? ,  

1.998, vote a g a i n s t  cloture on S e n a t e  3411 No. 1415 ,  more 

commonly known as t h e  " M c C a i n  B i l l . . "  

3.  My s u r v e y  c o n c l u d e d  t h a t  the t o b a c c o  ccrnpany 

r e s p o n d e n t s  s p e n t  an  es t imated $ 6 , 5 6 9 , 3 3 7  i n  J u l , y ,  $ 1 , 1 3 8 , 6 5 9  i n  

August., and $203 , i . 27  d u r i n g  t h e  f i r s r  t h r e e  w e e k s  of September  

t o  p u r c h a s e  air time on cable  arid spot market t e l e v i s i o n  across 
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the U n i t e d  S t a t e s  far p o l i t i c a l  a d v e r t i s e m e n t s  o p p o s i n g  n a t i o n a l  

~ o b a c c o  L e g i s l a t i o n .  The t o b a c c o  company r e s p o n d e n t s  r a n  no  

p o l i t i c a l  a d v e r t i s e m e n t s  i n  t h e  t c p  7 5  media  n t a r k e t s  from 

Scpte:r.ber 2 1 ,  1 9 9 6 ,  t o  November 3 ,  1998 .  

4. As the table aVt.ached a s  E x h i b i t  1 to t h i s  

D o c l a r a t i o n  demonst :cat .es ,  of the e s t i m a t e d  3 6 , 6 6 9 , 3 3 7  i n  

r e : ev i s ion  b r o a d c a s t  time p u r c h a s e d  by t h e  tobacco company 

respnndents i n  t h e  t o p  7 5  media  markets irj July 1 9 9 8 ,  a b o u t  t w o  

L i i i r d s  ( $ 4 , 2 0 8 , 0 7 3 j  was s p e n t  i n  states .in which  n o  R e p u b l i c a n  

incumbent was r u n n i n g  f a r  r e e l e c t i o n  ( $ 3 , 5 3 0 , 8 6 3 )  o r  i n  wh ich  

t h e  R e p u b l i c a n  i n c u m b e n t  r u n n i n g  €o r  r e e l e c t i o n  a c t u a l l y  had  

voted g j g  clot t i re  ( $ 6 7 7 , 2 1 0 ) .  G n l y  a b o u t  one t h i r d  ( $ 2 , 4 6 1 , 2 6 4 )  

was s p e n t  i n  s t a t e s ,  w i t h  a Repubiican i n c u m b s n t  S e n a t o r  r u n n i n q  

for r e e l e c t i o n  who had vo ted  a g a i n s t  c l o t u r e .  

5 .  S i m i l a r l y s  of t h e  e s t i m t e d  $ 1 , 1 3 8 , 6 5 9  i r i  

t e l e v i s i o n  broadcast  t i m e  p r c h a s e d  by  t h e  tobacco company 

r e s p o n d e n t s  .in t h e  t o p  7 5  media m a r k e t s  i n  Auqus t  1 9 9 8 ,  about 

cwo t h i r d s  !$758,5 .54)  was s p e n t  i n  s t a t e s  i n  wh ich  no  R e p u b l i c a n  

incuinbent  was r u n n i n g  f o r  r e e l e c t i o n  ( $ 6 1 4 , 5 3 2 )  o r  i n  which  t h e  

R e p u b i i c a n  i n c u r b e n t  r u n n i n g  f o r  r e e l e c t i o n  a c t u a l l y  had  v o t e d  

_I f o r  c l o t u r e  ( $ 1 4 4 , 0 2 2 ) .  O n l y  a b o u t  o n e  t h i r d  ( $ 3 8 0 , 1 1 5 )  was 

s p e n t  i n  s t a t e s  w i t h  a R e p u b l i c a n  i n c u d e n t  S e n a t o r  r u n n i n g  for 

zee iec t ion  who h a d  voted a g a i n s t  c l o t u r e .  
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6 .  I n  t h e  f i r s t  t h r e e  weeks of September 1998,  t h e  

t o b a c c o  company r e s p o n d e n t s  r a n  f m r  d i f f e r e n t  a d v e r t i s e m e n t s  

d i s c u s s i n g  n a t i o n a l  t o b a c c o  l e g i s l a t i o n  on c a b l e  and  b r o a d c a s t  

zeLev i s ion  s t a t i o n s  i n  t h e  top '75 media markets. Three  o f  t h e  

a d v e r t i s e m e n t s  d i d  riot a i r  a f t e r  September 0 ,  1998. These 

a d v e r t i s e m e n t s  were a i r e d  on j u s t  f o u r  separat .e o c c a s i o n s  i n  t h e  

f o l l o w i n g  marke ts :  Birminghan, Alabama; Chicago,  I l l i n o i s ;  and  

Las Vegas, Nevada. The s c r i p t s  of t h o s e  t h r e e  a d v e r t i s e m e n t s  

s;re a t t a c h e d  a s  Exh . ib i t s  2 ,  3, arid 4 t o  t h i s  D e c l a r a t i o n .  I 

e s t i i na t e  .that. t h e  t o b a c c o  company r e s p o n d e n t s  s p e n t  o n l y  $ 1 , 3 4 7  

i n  b r o a d c a s t i n g  t h e s e  t h r e e  adve r t . i s emen t s .  An a d d i t i o n a l  

a d v e r t i s e m e n t  was kxoadcast on CNN and CNN Headl ine  N e w s  t o  a 

na t ion -wide  aut5i.em:e Lxtweer? Septembel- I? aaad September 20, 

1 9 9 8 .  T h e  s c r ip t  of t h i s  &dirert.isement i s  a t t a c h e d  as E x h i b i t  5 

t o  t h i s  Deciara t ion . .  I e s t i m a t e  t h a t  the tcbzccm cnrnpany 

r e s p o n d e n t s  s p e n t  $201,78C; i n  b r o a d c a s t i n g  t h i s  a d v e r t i s e m e n t  

None of Z h e  adverizisements  broadcast i n  September e x p r e s s l y  

advoca ted  t h e  e l e c t i o n  o r  d e f e a t  of a c l e a r l y  i d e n t i f i e d  f e d e r a l  

c a n d i d a t e .  

7 .  My rev iew o f  ala. o f  t h e  a d v e r t i s e m e n t s  run  b y  t h e  

t o b a c c o  company r e sponden t s  in t h e  t o p  75  media markets 

fc; l lowing t h e  June  1 7 ,  1998 ,  v o t e  on c l o t u r e ,  i n d i c a t e s  t h a t  

none of  t h e  a d v e r t i s e m e n t s  e x p r e s s l y  advoca ted  ths e lec t ion  o r  

d e f e a t  of  a c l e a r i y  i d e n ' i i f i e d  c a n d i d a t e .  Indeed ,  n o t  one  of 
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the a d v e r t i s e m e n t s  so nuch a s  rnentior!ed a f edera l .  c a n d i d a t e  b y  

name, much less  advc 'cated his o r  h e r  e l e c t i o n  or d e f e a t .  The  

scripts of  a i l  o f  these advertisements are attached as Exhibit 5 

:o this D e c l a r a t i o n .  

I declaxe  wider  penalty of p e r j u r y  that t h e  f o r e g o i n g  

is t r u e !  and  correct. .  

Executed on: Yf~larch 
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5 TOBACCO RESOLUTION+ ,.  . 

TITLE: TOBEC Person On the Street 
COMMERCIAL: TOBm'C Persfin On the Smei  ! of 1 

LENGTH: 30 
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(Announcar!: Some in Congress art? 
still pusking a big tan srriulion on 
trrhacco. Wha: do Americans think'? 
[Man]: "Working people gel 

milking ?hat cash cow a m  niorb? time." 
12nd Woman]: "Thare's got to be some 
ather way." 

1w.i naan]: wig gavrrnnuant and 
taxes are not tiis way to go." [3rd 
Woman]: "The government is too 
much involved in 

they going tu get the rnesarsg%? I 
don't knew." [AnnouncerJ: Contact 
your member of Congress. Tell them 
:0 

Page 1: 



T93t4CCCCi7 RESOLUTION+ 

TOBn'C The Real Hero's 

CQMWIEWCIAL: TOUfT'iC The Real Hero's 1 of2 
LENGTH: 20 
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02/2 7/99 

and lhoir tar dollars have given lis ifre 
first budget surplus ifl alnibst thirty 
years. 

Page 1 
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TOBACCO RESOLUTIC)N+ 

TOBiliC million against 15 

~~~~~~~~~~: TOBRC million against '15 1 of 1 

LENGTH: 15 

by rnill!ans of hard working 
Americans. 

0211 7/99 

dollars in new taxes, now spending, 
cigarettes 

Page 1 
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baople in this country gat a Die&? 
They paid the taxes that brought o m  
econanry beck giving us a projoclod! 

still think hi(; govornrnant and taxa 
and spend poiicies are the way to go. 
Some rnembars of Congress want to 
raise billions of dOiiai5 

from higher tobacco taxes on hard 
working Amaricans. They Want to 
oxpand the power 

of govarnrnunt agencies, hire new 
bureaucrats, anti sperrd billioris of tax 
dollars 

new programs. Isn't it lima to put 
working people first for a change? 

ConkaCt your member of Congress 
and tell them where you stand. 

0211 TIS9 Page 1 



rOBACCO QESOLUTION+ 

TOBKC Person On the Street 

COMMERCIAL: TOBKC Person On the Street I of 1 

IEMGTI-I: 30 

- 
innouncar]: Sonw in Congress are 
i l l  pushing a big tax solution on 

tobacco. What do Amnrlcanr think? 
[Man!: "Working petrgle get 

tams are not tho way to go." [3rd 
Woman]: "The government is ~ O O  

much inVOlVQd in 

02i4 7199 

~ 

stmk paying all the taxes." wowanl: 
"I think that Washington's answer to 
everything is naw taxes." 

milking that cash caw one more time." 
f2nd Woman]: "Thore's got to be some 
other way." 

our l iws as it is.'' L4th Man]: "lt's 
anathor way of the government 
getting into their pockets." 15th Man]: 
"When are 

they going tO get the m%Sagi3? 1 
don't know." [Announcerg Contact 
your member of Congress. Tell them 
to 

Carnpaigil Media .4on9ysir Group 
703-6$3-7 i 10 

wvw.crnagtracks.com Page 1 
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TOBACCO RESOLLITION+ 

TOE3,TC A! Eiectian lime 
COMMERCIAL: ‘ToBirC At Election Time ‘1 of 1 

LENGTH: 30 

arn always telling u s  that thay are 
against taxes and 

chance to prove it before the 
elections. 

are talking about doesn‘t mska any 
5anse.  

tax incraaee on working people 

[Announcer] Contact your member of 
Gongrsss and tell them to oppose now 
tvba&co taxes. 

821% 7199 

I’m going ro remember this fall what 
the politicians do this supnms~.” 

Page 4 



. 
ciiance 10 prove it before the Congress are talking about 

doesn't nrahe any sense. How does 
more than half a trillion do!lar tax 
increase or1 

the workinn people stop kids frcm 
smoking. Il's just mom Raxes from 

big government. i'm going to 
remember this fa l l  what the polit icians 
d o  this surnmor." 

Congress Wid tell them to oppuse new 
tobacco taxer.  

02117199 Page 1 



TOBhCGO RESOLLITION+ 

TOBKC Its Christmas 

COMM!EWCIPtL: TOfirrC its Chiislmas 1 of 1 

LENGTH: 30 
! 

FRAMES: 7 
-1_1_1_ 
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are piling big presents under t h c  tan 
tree. New spending on pol 

projects. A black niarkei in ciyarettas. 
Tax cuts 

it is the seascr, of giving in 
‘Narhington. But remiember it is your 

money they are giving awry. $800 
billion in now taxes. Merry Christmas 

4 

0211 7\99 

new gaverrtrnent bureaucracy. Yes 

summer. Con?acl your member of 
Congress now 
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I: TOEACCO RESOLU'TIOW 

TOBKC Right back at it 

COMMERCIAL: TOB,TC Right back at it 1 of6 

LENGTH: 30 

4nnouncer]: It's iiarL' tu kfeD 
Vashington from taxing and 

spending. Recently. hard working 
Americans 

arc right back at i?. They're stili 
proposing huge new taxes. Whon 

stand up for working people and 
against a new tobacco Pal bill. 

0211 7199 

Bent 8 message to cong*css. They 
said no to $800 billion i f )  

new tobacco taxes and h u ~ e  new 
federal spending. but the battle isn't 
over. Soma in Washington 

wiil t h y  gat the mei;saga'? Acrmricarrr 
oppose youth tobacco use but know 
that 

i". ,, 
..a >.. 

niassive new taxes and spending 
aren't the answer. Contact your 
menibor of Congress. tell them to 

Page 1 



TOBACCO RESOLUTION+ 

TOBnC GOP against taxes 

~ ~ ~ ~ ~ I ~ R ~ ~ ~ ~ :  TOEITC GOP against taxes 1 of 1 

LENGTH: 30 

1 -  

Washingtun said iF wau!d cut youth 
tobacco use in half without a penny in 
new taxes. Now Washington is voting 
to 

tobacco tares paid mostJy by 
American's earning IBSY than 

about kids but a leading tobacco 
opponent admits that 

"the thing that is driving uti now is tka 
hunger foi  money." Republicans 

usad to be ag&~8, tsx85. Damawats 
fo: working people. What happened? 

Contact you Ssnalors now and tell 
them you oppo~e the WlcCain Tobacco 
Tax. 

0214 9/99 
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heroes of tho American economy: 
men and women acros5 this ~ o u n t r y  

to oppose n0w tobacco faxes. 

I 02117l99 

who work hard fer tliaii families. 
Thoir sacrifices brought our economy 
back 

and their tax dollars have given us the 
first budget surplus in almm? thirty 
years. 

Amcricana zi break? Contact 

Page 1 
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. .  fei! over in Washington because hard 
working 

peopta aro already trying la  

put the tie0 back Up, loading it With 
new taxes, and spanding, 

and nra55lve ~ E W  federal bureaucracy. 
It'% stir1 the saason 31 ~ i v i n ~  in 
Washington, 

and it's still your herd aarnad money 
they're Prying to give away. Contact 
yOuF m@mbQr Qf CWIg?Q5S. 

tell inem to stand up :or wotkir;g 
people and against a new tobacea tax 
bill, 

0214 7/99 Page 1 
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What's in it for you? Hail a friillan 

by miilions cf hard wotkiny 
Americans. 

02/17\99 

cigareitcs 
at &dollars a peck, creating a black 
market. No wonder it's apposed 

Page 1 



.3Cd spond po!,cles are the way to gr, 
Somo members of Congross edant t o  

:also billioris of doilars 

( ro 'n  i i iyher IO~IJCCO tare5 on nard 
,working Amoricans. They 'war,! :s 
t z r , s r d  !he ooivor 

new programs Isn't 11 ?:mi0  IO put 
W O r K l n g  poopI0 i irsl  for  3 cha! igo? 

Contact y o u r  member O F  Congress 
a n d  !el! then! wtirre yon stand 

02:: 7/99 


